From: Woods. Jim

To: Erikson, Linda

Subject: LEPIC FOIA, FW: Tribal Comments

Date: Tuesday, May 31, 2016 1:47:14 PM

Attachments: Shoshone-Bannock Tribes Cultural Resource Suvey-Response to Comments.pdf

From: Kelly Wright [mailto:kwright@sbtribes.com]

Sent: Friday, April 08, 2016 3:48 PM

To: Williams, Jonathan <Williams.Jonathan@epa.gov>

Cc: Fleming, Sheila <fleming.sheila@epa.gov>; Sheldrake, Beth <sheldrake.beth@epa.gov>; Woods,
Jim <Woods.Jim@epa.gov>; Tony Galloway <tgalloway@sbtribes.com>; Ladd R. Edmo
<lredmo@sbtribes.com>; Casper Appenay <cappenay@sbtribes.com>; susanh@ida.net; Arnold
Appeney <aappeney@sbtribes.com>; Jill Grant (jgrant@jillgrantlaw.com)
<jgrant@jillgrantlaw.com>; Virginia Monsisco <vmonsisco@sbtribes.com>; Shannon Leigh Ansley
<sansley@sbtribes.com>

Subject: Tribal Comments

Jonathan, here are the comments provided to EPA concerning the Cultural Survey request which
goes back to 2014 and 2015. As requested, this survey needs to be completed prior to any more
movement of soils.

Thanks

Kelly C. Wright

EWMP Manager
Shoshone Bannock Tribes
P.0. Box 306

Fort Hall, ID 83203

Tele: 208.236.1049
Cell: 208.221.0239
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Environmental Waste
Management Program
P.O. Box 306
Fort Hall, ID 83203

Fort Hall Indian Reservation
Phone: (208) 236-1048
(208) 236-1049
ewmp @sbtribes.com

Date: April 8, 2015

Jonathan Williams, LHG

Remedial Project Manager

U.S. Environmental Protection Agency
1200 Sixth Avenue, Suite 900, ECL-122
Seattle, WA 98101

SUBJECT: CULTURAL RESOURCE SURVEY AND RESPONSE TO COMMENTS

Dear Jonathan,

This is to follow-up on comments and discussions between yourself and representatives of the
Tribes yesterday (April 7, 2015) at the FMC Pre-Construction meeting in the morning and the
Safety Summit in the afternoon. Questions were posed during the Safety Summit asking if a
Cultural Survey would be completed in the Western Undeveloped Area of FMC. The WUA is
the location FMC plans to strip and remove sagebrush then excavate down 10 feet to obtain
cobblestone material. The cobblestone material will be used for Gamma Capping at RA-G. You
conveyed to the entire group present Tribal comments had not been made on this subject matter
and said a Cultural Survey was not scheduled.

I would like to remind you of the numerous written and verbal comments on this subject

matter. Attached are written comments the Tribes submitted to EPA. As a recap, the Shoshone-
Bannock Tribes provided written comments to EPA on the Soil Remedial Design document, in
March 2014. In June of 2014 FMC responded. EPA did not. In May, 2015 when another
version of the Soil Remedial Design was submitted, the Tribes again submitted comments, to
you on this subject matter. In addition to these written comments, the Tribes discussed the need
to perform this cultural survey on numerous occasions; during conference calls, in the field and
in person during meetings. If needed, notes from conference calls when the Tribes requested you
perform these Cultural Resource Surveys, can be provided.





The Tribes are requesting all work in this area STOP until such a survey is completed. As you
are aware, the WUA and south of this location is an area where culturally significant resources
have been found. The area is within the Fort Hall Reservation and has historically been used by
the Tribes. We believe the Survey can be conducted relatively quickly and will not delay
progress on site work.

We request immediate notification to FMC that a cultural survey must be completed prior to any
additional excavation in the borrow source area.

Sincerely;

r& O O
Kellfz/ﬁ Wright, EWMP Manager

Shoshone Bannock Tribes

ce Arnold Appeney, Land Use Director
Land Use Policy Commissioners (3)
Sheila Fleming, US EPA Region 10
Beth Sheldrake, US EPA Region 10
Jim Woods, US EPA Region 10
Susan Hanson, EWMP
Virginia Monsisco, EWMP
Jill Grant
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Shoshone-Bannock Tribes Response (May 2015) to FMC Responses to
Comments (June 2014) on SBT RD Submittal (March, 2014)

May 2015

FMC responses to Tribal comments provided on Soil Remedial Design have not been adequately
addressed. FMC is at the 90% Soil Remedial Design. The Tribes provided written comments in
March 2014. The following comments and concerns remain unresolved.

General Comments:

Draft Institutional Controls Plan: clearly FMC needs to re-evaluate their position that the
Shoshone- Bannock Tribes don’t have jurisdiction. This plan needs to document the process of
coordination with the Tribes Land Use Policy Commission and/or the Land Use Department.
Regardless of the land status, the site is primarily located within the exterior boundaries of the
Fort Hall Reservation. Therefore, the Land Use Policy Ordinance is clearly in effect.

FMC Response to Tribal Comment: The Draft Institutional Controls Plan was prepared in
accordance with EPA guidance for implementing institutional controls in Indian country.
Further, FMC will file a legal action in federal court to challenge the Tribal Appellate Court’s
findings regarding the Tribes’ jurisdiction and remains confident that the company will prevail in
federal court. No change to the ICIAP is warranted.

Tribal Response: FMC’s response that they will file legal action in federal court to challenge
the Tribal Appellate Court’s findings regarding the Tribes’ jurisdiction and their confidence in
prevailing does not allow nor justify non compliance with EPA’s guidance and general
directives. FMC’s ICIAP is not in compliance with guidance documents for implementing
institutional controls in Indian Country. See excerpt from Implementing Institutional Controls in
Indian Country, Office of Site Remediation and Enforcement, Office of Enforcement and
Compliance Assurance, November, 2013 pg. 4

What is tribal sovereignty and how does it affect ICs?

Sovereignty is the right of power that comes from itself and no other sources that a government
draws upon to govern.8 Tribes are “self-governing societies” that, like other governments, are
“organized [for] collective action, [to] facilitate social control, and resolve disputes.”9

Courts have reasoned that, because tribes existed before U.S. governance, tribes must derive
their authority to govern from their own sovereignty. 10 Tribes retain sovereign powers until
Congress acts to divest that sovereignty, and interact with the United States on a government-to-
government basis. 11 Regarding governmental controls, tribes have the authority to develop and
enforce a tribe’s land use or zoning code in Indian country.
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The federal government also has a trust responsibility to federally recognized Indian tribes.12
The U.S. Supreme Court has described this as a “moral obligation of the highest responsibility
and trust. "13 The EPA resource guide titled Working Effectively with Tribal Governments
explains the trust responsibility as it applies to the EPA: 14

“The federal courts often discuss the specific trust responsibility in terms of a fiduciary
relationship that arises when the government assumes such elaborate control over Indian trust
assets that the necessary elements of a common-law trust are present: a trustee (the United
States), a beneficiary (a tribe or an individual Indian), and a trust corpus (timber, lands, funds,
etc.). 15 It is easy to envision the trust corpus in situations where Congress has directed a
federal agency to manage particular resources, such as timber or lands, for the benefit of tribes.
Applying the trust corpus principle to a regulatory agency like EPA raises unique issues.
Nonetheless, it is clear that EPA must ensure that its actions are consistent with the protection of
tribal rights arising from treaties, statutes, and executive orders.”

Principles of law specify that the EPA directly implements federal environmental statutes in
Indian country. The EPA’s policies clarify how it interacts with tribal governments and
considers tribal interests in carrying out its programs to protect human health and the
environment. 16 Due to this unique government-to-government relationship that the United States
has with tribes, there are often different considerations and sensitivities involved than are at play
in the federal- state relationship. When implementing ICs, the EPA seeks to work within the
government-to- government relationship.

Page 12 of the above named document states:

How do I address or incorporate cultural traditions when implementing ICs?

It is important not to undervalue the role of culture in selecting and implementing land use
controls. Cultural traditions are an important component of informational devices that are often
overlooked. Traditions are more ingrained in the daily tasks of a society than are land records
and permits. Cultural memory may rely more on knowledge and experience than documents.
Physical devices and official documents may be a short-term solution, whereas integrating land
to use cultural informational devices, such as oral traditions and bilingual materials. Some
informational devices would not be successfully implemented by the EPA because cultural
traditions are organic. For instance, many tribes conduct activities such as subsistence farming,
grazing, fishing, and religious ceremonies that may restrict ICs. Tribal lands are generally fixed
in size, so tribes and tribe members must work with the land in their possession instead of
shifting the location of a cultural use. In some cases, tribes may object to any restrictions on
land use based on cultural traditions that put a high value on maintaining and preserving the
land in its pristine condition.

It is important to evaluate all forms of knowledge sharing, including lifeways and sacred
practices that may affect the use of an IC.
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The ICIAP plan must document the process of coordination with the Tribes Land Use Policy
Commission and/or the Land Use Department. The guidance clearly sets forth that different
sensitivities must applied on Tribal lands. The site is largely located within the exterior
boundaries of the Fort Hall Reservation and Tribal Ordinances are in effect.

The Western and Southern areas and any location where borrow material will be excavated must
have a thorough cultural archeological survey completed prior to any work.

EPA must ensure that its actions are consistent with the protection of tribal rights arising from
treaties, statutes and executive orders. The Tribes request EPA ensure FMC and their contractors
comply with all applicable ARARS surrounding archaeological and cultural protections. The
Tribes maintain Tribal laws and regulations apply during any and all work associated with lands
located within the exterior boundary of the Fort Hall Reservation.

2) Based on recent findings at the FMC site, Tribes want to make sure any undisturbed areas
especially the Western and Southern areas have had a thorough cultural and archaeological
survey completed prior to work.

FMC Response: No Remediation disturbance is planned in the Southern Undeveloped Area
(SUA), which is an undisturbed portion of the FMC property; no industrial activity occurred to
disturb the SUA. The Western Undeveloped Area (WUA) while never developed by FMC for
industrial purposes, is not “undisturbed”. Rather, as is well documented the WUA was used
extensively for grazing and dry land farming. Thus, there is no “undisturbed” land in the WUA.
No changes to the Soil RD Submittal or supporting documents are warranted.

Tribal Response: FMC’s response does not adequately address the comment. FMC Soil
Remediation Plan details specific activities and uses of material within the Southern and Western
Areas. These areas must have complete cultural and archaeological surveys and a Native
American Risk Assessment scenario completed. These areas are located within the Fort Hall
reservation and the Tribes believe them to be of cultural, religious and archaeological
significance. To ensure the protection of tribal rights arising from treaties, statutes and executive
orders, the Tribes request EPA ensure Native American Risk Assessment, cultural and
archaeological survey of the areas are completed.

3) FMC and their contractors must comply with all Tribal laws and regulations while conducting
any and all work associated with lands located within the exterior boundary of the Fort Hall
Reservation.

FMC Response: FMC disputes that it is subject to Tribal jurisdiction. FMC will file a legal
action in federal court to challenge the Tribal Appellate Court’s findings regarding the Tribes’
jurisdiction and remains confident that the company will prevail in federal court. No changes to
the Soil RD Submittal or Supporting Documents are required.
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Tribal Response: FMC’s response does not adequately address the comment. FMC’s response
that they will file legal action in federal court to challenge the Tribal Appellate Court’s findings
regarding the Tribes’ jurisdiction and their confidence in prevailing does not allow nor justify
non compliance with EPA’s guidance and general directives. The Tribes request EPA ensures the
protection of Tribal rights arising from treaties, statutes and directives.

Specific Comments:

3. Page 11, Section 2.3.2 = EPA has the authority to enforce ICs on Tribal Lands? Same
concern that Power County? Granted the land may be considered as fee status but these
lands are impacting tribal resources and are primarily located within the exterior
boundaries of the Fort Hall Reservation.

FMC Response: This comment appears to relate to Section 2.3.2 of the ICIAP. As a federal
agency and as specified in the UAO, EPA has the authority to enforce ICs throughout the United
States and specifically at the FMC OU of the EMF Site. Power County similarly has the
authority to enforce ICs on fee lands owned by non-Tribal members within the reservation
boundaries. No changes to the ICIAP, Soil RD Submittal or Supporting Documents are required.

Tribal Response: FMC’s response does not adequately address the comment. All Institutional
Controls for this property must be filed with the Tribal Land Use Department and the Bureau of
Indian Affairs. The Tribes maintain jurisdiction at this site and EPA must ensure all protections
afforded through treaties, statutes and executive orders. The Tribes request the document be
amended to detail all IC for the property and filing of these controls with the appropriate Tribal
offices.

4. Page 19, Section 3.3 = Tribes also have jurisdiction over these lands which are located
within the exterior boundaries of the Fort Hall Reservation and must be included in this
section.

FMC Response: The comment appears to be on Section 3.3 of the ICIAP. The Draft ICIAP
was prepared in accordance with EPA guidance for implementing institutional controls in
Indian country. Further, FMC will file a legal action in federal court to challenge the Tribal
Appellate Court’s findings regarding the Tribes’ jurisdiction and remains confident that the
company will prevail in federal court. No change to the ICIAP is warranted.

Tribal Response: FMC’s response does not adequately address the comment. The ICIAP
does not comply with EPA guidance for implementing institutional controls in Indian
Country. Tribes have authority to develop and implement planning and zoning laws in
Indian country and EPA must ensure all protections afforded through treaties, statutes and
executive orders are maintained at this site. FMC must file appropriate documents with the
Tribal Land Use office.
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5. Table 3 lacking Tribal Codes

FMC Response: This comment appears to be on Table 3 of the ICIAP. Power County has
jurisdiction for planning and zoning on non-Tribal member fee owned land located in Power
county, including FMC’s fee-owned property that comprises the FMC OU. Therefore, the
reference to Power County’s Development Code is correct. As described in FMC’s response to
General Comment, bullet 3, FMC will file a legal action in federal court to challenge the Tribal

Appellate Court’s findings regarding the Tribes’ jurisdiction and remains confident that the
company will prevail in federal court. No changes to the ICIAP Soil RD Submittal or Supporting
Documents are required.

Tribal Response: FMC’s response does not adequately address the comment. FMC is located
largely within the exterior boundaries of the Fort Hall Reservation. The Tribes assert regulatory
jurisdiction and have an existing Court order stating they do have jurisdiction at the FMC
facility. The Tribal Land Use department has jurisdiction for planning and zoning within the
exterior boundaries of the Fort Hall Reservation. The Tribes request EPA ensure all protections
afforded the Tribes through treaties, statutes and orders, as described in EPA’s document
Implementing Institutional Controls in Indian Country, Office of Site Remediation and
Enforcement, Office of Enforcement and Compliance Assurance, November, 2013

8. Appendix D, no Tribal representation.

FMC Response: The comment appears to relate to Appendix D of the ICIAP-Draft planned
Environmental Covenants. As stated in the ICIAP, the draft covenant for the portion of the FMC
OU outside the reservation boundary will be modeled after the already signed and recorded
covenants specifying EPA and IDEQ as having the authority to enforce the covenant’s land use
restrictions. Consistent with FMC’s response to Specific Comment 3, EPA has authority to
enforce ICs throughout the United States and specifically at the FMC OU of the EMF site. The
draft covenant for the portion of the FMC OU located within the exterior boundaries of the
reservation accordingly specifies EPA as having the authority to enforce the covenant’s land use
restrictions. FMC disputes that the Tribes have any jurisdictional authority with respect to
FMC’s fee-owned property or the land use restrictions that will be placed on the property and the
company will file a legal action in federal court to challenge the Tribal Appellate Courts findings
regarding the Tribes jurisdiction. FMC remains confident that it will prevail in federal court.
No revisions of the ICIAP, Soil RD Submittal or Supporting Documents are required.

Tribal Response: FMC’s response does not adequately address the comment. The draft
covenant for the portion of the FMC OU located within the exterior boundaries of the reservation
must be filed with the Shoshone-Bannock Tribes Land Use Department. The Tribes request
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EPA ensures all protections afforded the Tribes through treaties, statues and orders are met.
Accordingly, these documents must be filed appropriately within the Tribal government.

9. Draft Emergency Response Plan, Section 4.1 = needs to include information about elemental
phosphorus which is both ignitable and reactive. Site does have it located throughout and
emergency responders should be aware of all hazards associated with this site.

FMC Response: The areas of the site where excavation will occur have been minimized to avoid
potentially encountering unexpected conditions. The draft Emergency Response Plan
nevertheless includes provisions for responding to unexpected conditions. No change to the
Emergency Response Plan is warranted.

Tribal Response: FMC’s response does not adequately address the comment. The areas of the
site where excavations will and are currently occurring are widespread. Digging into elemental
phosphorus is not an “unexpected condition”. Rather, it is a condition that is well expected and
has occurred over 150 times. Each time, elemental phosphorus burns generating phosphorus
pentoxide and other gases that have not fully been characterized. FMC’s Emergency Response
Plan lacks full disclosure of all gases and particulates, including radioactivity that may be present
in these elemental phosphorus emissions. FMC plan should be amended to provide full
disclosure of all gases, particulates and radioactive material that may be present in the emissions
from burning elemental phosphorus in order to ensure site workers, visitors may be informed of
potential exposures. The Tribes request EPA ensure the documents include full disclosure of all
toxic gases, chemicals, fumes, particulates and radioactive material that may be present at the
site and especially during the burning of elemental phosphorus. Finally, EPA should ensure the
record reflects the excavation into elemental phosphorus is an expected condition at the site.

10. Emergency Response Plan is lacking personal protective equipment specifically breathing
apparatus more than likely to be a self-contained unit especially in the RCRA Pond Areas. If
an employee is noted as down, SCBA should be used to retrieve this employee depending
upon the nature of employee working.

FMC Response: The scope of remedial work within the fenced RCRA Pond area is limited and
no remedial work will be performed within the RCRA Pond closure areas (i.e., on the closed
ponds). Minimum personal protective equipment (PPE) and supplemental PPE as may be
defined on a task-specific basis or during a Job Safety Analysis (JSA) is detailed in the Site-
Wide Health and Safety Plan (SWHASP). The remedial action Contractor will prepare its own
HASP that will be at least as stringent as the HASP. However, as there is no credible emergency
response scenario that would require use of an SCBA, the SWHASP does not and likely the
Contractors HASP will not identify a need for SCBAs. No change to the Emergency Response
Plan is warranted.
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Tribal Response: FMC’s response to comment does not adequately address the comment. The
Tribes disagree there is no credible emergency response scenario that would require use of a
SCBA. Remedial work is occurring within close range of the RCRA Ponds and workers have
been in close proximity to the RCRA Closure Ponds while they removed fencing between the
CERCLA and RCRA areas. Capping will require close work to integrate with the RCRA caps.
The RCRA ponds are known to generate phosphine gas. Phosphine gas may be moving outside
the ponds. The Tribes remain committed to ensuring site workers are fully aware of the nature
and extent of the conditions at the site and all protective equipment that may be necessary,
including SCBA is onsite and workers are trained. The Emergency Response Plan should
contain a contingency for SCBA and document the potential for phosphine generation within the
adjacent units to enter areas where the remedial work is taking place.

11. SPCC Plan Section 5.2 = Personnel training should recognize OSHA training requirements
as well as TOSHA training requirements.

FMC Response: The Site-Wide Health and Safety Plan (SWHASP) describe applicable OSHA
training requirements. No change to the SPCC is warranted.

Tribal Response: FMC’s response to comment does not address the comment. The document
should recognize the Tribal Occupational Safety and Health Administration.

12. Section 6.3 = Need to include “Tribes” in all applicable local, state and federal laws.

FMC Response: FMC disputes that it is subject to Tribal jurisdiction or that Tribal laws are
applicable. FMC will file a legal action in federal court to challenge the Tribal Appellate Court’s
findings regarding the Tribes jurisdiction and remains confident that the company will prevail in
federal court. No change to the SPCC Plan is required.

Tribal Response: FMC’s response to comment does not adequately address the comment. FMC
is located within the Fort Hall Reservation. The Tribes assert jurisdiction within its borders. The
Tribes have a Tribal Court Ruling stating they do have jurisdiction including at the FMC site.
The Tribes request EPA ensures the protections afforded the Tribes through treaties, statues and
orders. This includes recognition within this document the Tribes assert jurisdiction within the
Fort Hall Reservation.

13. Appears as comment #29 Page 3-8, Gas Monitoring Objectives = needs to include
continuous monitoring for phosphine and possibly other toxic gases when workers are in or
around any areas where elemental phosphorus is known to be located.

FMC Response: Section 3.2.2 entitled Gas Monitoring Program, summarizes the post-remedial
action monitoring elements for the soil remedy as specified in the IRODA. The objectives are
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taken from the IRODA. With respect to workers, the scope of remedial action within the fenced
RCRA Pond area is limited and no remedial work will be performed within the RCRA Pond
closure areas (i.e. on the close ponds). Minimum personal protective equipment (PPE) and
supplemental PPE and personnel monitors as may be defined on a task-specific basis or during a
Job Safety Analysis (JSA) is detailed in the Site-Wide Health and Safety Plan (SWHASP). The
remedial action Contractor will prepare its own HASP that will be at least as stringent as the
HASP. No change to the RDR is required.

Tribal Response: FMC’s response does adequately address the comment. The post- remedial
action monitoring elements for the soil remedy are insufficient as described. The fence between
the RCRA units and remedial action has been taken down and will likely remain down for over
30 days. Phosphine is a toxic gas that may migrate into the remedial work. FMC’s response that
RCRA Pond area is limited and no remedial work will be performed within the RCRA pond
closure area does not address the generation of phosphine gas within the RCRA areas and the
movement of this gas that may occur outside. The Tribes remain committed to ensuring site
workers are fully aware of the nature and extent of the conditions at the site and all protective
equipment that may be necessary is present on site. The plan should be amended to include
SCBA, ensure all workers on site have received full disclosure regarding the chemicals, gases,
and particulates including radioactive material they may be exposed to at the site.
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